Compensation Rights for Decline in Property Value®ue to Planning Regulations:
An International Comparative Perspective

Rachelle Altermant

When property values decline as a result of ladragulation (but is not expropriated), should
landowners be entitled to compensation from govemifh The issue is universal, yet in most cases, th
solutions have been local-national. This papeontspn the finding of the first large-scale intional
research project on this issue. The project enassgal 13 countries - 9 EU-member European
countries, and 4 non-European jurisdictions (inclgdhe USA). This group of countries represerted
40% sample of all OECD countries in 2010. Thedampresentation of European countries reflects the
actual membership of OECD where of the memberstdesrare indeed located in Europe.

In the absence of prior comparative research thave been a lot of mutual misconceptions on this
issue. The image among many Americans is that Eunag an almost unitary approach that offers less
protection of property rights than the USA. Thega among Europeans is that the USA is extremely
generous in its law offering extensive compensatigints for what the Americans call "regulatory
takings".

There are ostensibly good grounds for assumingiea¢ would be a shared "European approach”
Since the 1950s most European states have beengshdegal canopy - the European Court of Human
Rights with a specific clause protecting propequyalified by "the general intereét"Many European
countries are also members in the powerful Eurofpraan. Thus, Europe has the potential legal and
institutional mechanisms installed to develop aenariform approach of property rights based on a
shared ideology and values. A more uniform legigsand judicial approach to regulatory takings
would also reduce uncertainties among landowneisdamelopers who move across national borders.

The hypothesis was that in the group of Europeamtrizs there would indeed be a trend of merger in
the jurisprudence, laws and policies on regulatakijngs compared with the non-European countries.
The method of analysis relied on a rigorous contpardramework developed for this purpose. For
each selected country, the analysis encompassetitational legislation, statutes, regulations, key
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2 Protocol 1 to the Convention for the ProtectioHainan Rights and Fundamental Freedoms as ameydeatocol No.
11, art. 1, Mar. 20, 1952, Europe. T.S. Noa®ilable athttp://conventions.coe.int/treaty/en/Treaties/H@®9.htm.

TS03G - Compulsory Purchase and Compensation, 6071 1/30
Rachelle Alterman et al.
Compensation Rights for Decline in Property ValDe to Planning Regulations: An International Corafige Perspective

FIG Working Week 2012
Knowing to manage the territory, protect the enwin@nt, evaluate the cultural heritage
Rome, ltaly, 6-10 May 2012



court decisions, and information about the de faeigree of compensation claims and awards. In
addition, the relevant rulings of the ECHR wereieexed and their impacts were analyzed.

The surprising evidence from the thirteen-countuglg does not support the hypothesis. At present,
there is no "European approach” to regulatory gkinThe nine European countries exhibit the full
scale of legal (and public-policy) approaches gultatory takings, almost to the very extremes. A
“Euro-blind" reader may not have guessed theirtjaffiliation. Furthermore, the differences amdhg
European countries are as large as between thethamdn-European set.

The paper discusses the possible underlying redsotise retained disparities among European and
other countries on this fundamental issue of las&llaw and property rights. The conclusions discus
the possible implications of the continued lackiniformity and present some thoughts on possible
conditions whereby some convergence may ariseeifutiare.

No shared terminology around the world

There is no single internationally agreed termanaept to denote the law and policy regarding
diminution of property values due to planning diecis. There is a plethora of terms ; only a fell w

be noted here. The term "regulatory takings" edusnly in the USA (and scholars outside influenced
by US law). This term is based on the languadd®tonstitutional law. Likely, the most widely

used term in English outside the USA is "planningipensation rightd" In French the term is
"indemnisation des servitudes d'urbanisnselt{itudesn this context has a different connotation than in
English)®. Where land is actually taken away by governmatiter than regulated only, the American
are alone in using the term "eminent domain”, "@ndation” or "physical taking". The internationally
used terms are "expropriation” or (in British-irdhced countries), "compulsory purchase".

Terminology can also be misleading, unless one nsteteds the broader legal context. The most
striking example is the usage of the term "compigmsg as translated into English by practitionensi
scholars from countries with Germanic languagdseyToften use "compensation™ in almost the
opposite sense from its use in the context of edguy takings: they refer to whi@ndownersare
obliged to give to the municipality (such as detlaraof roads or allocation of open space for

% Any book on "land policy" outside the USA will Bky use these terms. See for exampbeiNJRATCLIFF, LAND POLICY:

AN EXPLORATION OF THENATURE OFLAND IN SOCIETY. 17-22 (1976),6GRAHAM HALLETT. LAND AND HOUSING POLICIES IN
EUROPE AND THEUSA: A COMPARATIVE ANALYSIS , 13 (ed. 1988); (and throughout;?? | don't sexttean reference to him in
this chapter. Leslie, is that what you meantAJMANIEL LICHFIELD AND HAIM DARIN-DRABKIN, LAND POLICY IN PLANNING
(George Alen & Unwin, 1980).; Grargupranote 7.

* See the special issue Dfoit et ville no. 48/1999 titled: "L'indemnisation des servitsidérbanisme en Europe”.
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environmental mitigation), rather than what the mipality is required to grant to the landowrters

The USA's self-image of "regulatory takings"

The findings of the research show that the USA sithé world record in the complexity of its
regulatory takings law, the amount of academicimngitand the intensity of public debate. Thisngo
of the (ancillary) findings of a large scale congiae study of regulatory takings law. What ligloes
this fact shed on American takings law and on gireperty rights" debate? An international loakin
glass for viewing takings law can allow both siéébker to find alternative models to support thoeim
position (with appropriate adjustments) or to depehiddle-of-the road approaches towards a
rapprochement in this long-raging contest.

In every country where land-use regulations ancldgment controls operate (the vast majority of
countries today); they cause changes in the ecaneahie of real property. The question addressed
here focuses on the downwards effect — what Amesicall “regulatory takings™: Do landowners have
a right to claim compensation or some other rensefiiaan the planning authorities? This topic
addresses an inherent "raw nerve" of planning lasvpaactice, bearing deep economic, social and
ethical implications. However, not in every coyrdoes the issue generate the same intensity aff leg
and public debate as it does in the USA. On thist the USA is starkly different from all 9 Euesgm
countries in the sample and from the 4 other caesitn other parts of the world.

The dearth of systematic comparative research on geilatory takings

Given the near-universality of the “takings issusie might have thought that the law of regulatory
takings would be a prime topic for cross-natiomsearch. Surprisingly, an international survey of
academic literature reports little comparative aesk on this topic The research project on which this
paper is based is, to the best of my knowledgefitstdarge-scale comparative research that fazuse
specifically on regulatory takings. Interestinghypst of the other contributions, as well as trespnt
one, were all published in the USA.

The seminal theoretical and comparative contrilouti@at focuses directly on regulatory takings (ad w

as on the converse - value capture) is Hagman asazivhski's 1978 book titled "Windfalls for

Wipeouts®. The book covers five English-speaking countviéth advanced economies (the UK,

Canada, Australia, New Zealand and the USA) andeadds both the upwards and the downwards effects
of regulations on land values. The introductorgatier provides a now-classic framing of the issunel,

® See for example, the usage in: Kristina Runder&firik Skarback Environmental compensation in planning: a review of
five different countries with major emphasis on@&man systeni,3 (4) EJROPEANENVIRONMENT 204-226 (2003).

" The survey of literature covers publications ie English language and partially in French as well.

8 WINDFALLS FORWIPEOUTS LAND VALUE RECAPTURE ANDCOMPENSATION (Donald G. Hagman & Dean J. Misczynski
eds., 1978).
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the rest of the book analyzes selected instrund=ggned either to tame the negative impact of
planning regulation or to capture the windfalls aadistribute them. A recent important comparative
work is Alexander's 2006 botk It presents an in-depth study of constitutigeralperty rights in three
countries: the USA, Germany and South Africa, witime discussion also devoted to Cafada
Another important comparative study is Kotaka amdli€s' edited volumé2002)'* covering ten Asian-
Pacific countries. This book reports on exproia{eminent domain) law and, in some of the
countries, also on regulatory-takings law. Anott@mtribution to comparative regulatory takingsiis
law-review paper by Christie (2007) which analyttege English-speaking countries: the USA, Canada
and Australi®®. Finally, Kushner's 200pook*? is a collection of excerpts from previously-pubésl
papers on a wide variety of planning-law topicspamthem two brief items on regulatory takings
outside the US - one on Germany and one compardigndl Swiss law’.

Considering Europe's quest for a "single market!' thie importance of the free movement of capital —
including real estate investments - one would heyected that European scholars would study the
similarities and differences in regulatory takiraggl compensation laws across Europe. Yet, there ha
been very little comparative research on regulatakings among European counttfesThis is not
because European countries have similar laws anategy takings (they don’t); it is simply because
most European countries the issue is perceivedtageny salient.

9 GREGORYS.ALEXANDER, THE GLOBAL DEBATE OVERCONSTITUTIONAL PROPERTY. LESSONS FORAMERICAN TAKINGS
JURISPRUDENCH2006).

10 Alexander's book focuses only on constitutionai, lvhile in most countries regulatory takings landrgely governed by
statutory law. This probably explains why Alexarisi®ook does not focus on the law of regulatokinigs, except in the
discussion of the USA. See also Alterman (201)),Gthapter 2: 24-35.

1 TSuYOSHIKOTAKA & DAVID L. CALLIES (EDS.). TAKING LAND: COMPULSORYPURCHASE ANDREGULATION IN ASIAN-
PaciFic COUNTRIES (University of Hawai'i Press, 2002)

2Donna R. Christié\ Tale of Three Takings: Taking Analysis in Lan@ Begulation in the United States, Australia and
Canada. 322) BROOKLYN JOURNAL OF INTERNATIONAL LAW , 345-403. (2007).

13 JAMES A. KUSHNER COMPARATIVE URBAN PLANNING LAW (Carolina Academic Press, ed., 2003).The countoesred
differ widely from topic to topic, according to tleailability of published papers

14 Kushner (2003id) Chapter 7 pp. 163-196 is devoted to regulatoringsk but this chapter, as the other chapterstign
systematic comparative analysis. The papers cargmne aspect of American takings law with Ital@wjss, German, or
international law.

5 The major comparative project on planning law mrstitutions commissioned by the European Commis&l®97-2000),
hardly addresses regulatory takings. Europeann)fiaropean Commission (1997, 2000), The EU Compendf Spatial
Planning Systems and Policies, Luxembourg, OfftgeJfficial Publications of the European Commissi@chmidt-
Eischstaed's 1995 book is another important cortigaranalysis of planning laws, but it too does coter regulatory
takings. See: BRDSCHMIDT-EICHSTAEDT, LAND USEPLANNING AND BUILDING PERMISSION IN THEEUROPEANUNION
(Deutscher Gemeindeverlag Verlag W.Kohlhammer, 19@5English and German) .
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The jurisdictions selected and the research method

Thirteen countries were selected for comparatiayais. A large and varied sample of countries was
necessary for this pioneering research in ordavtad a predetermined focus on a particular model o
on presumed convergences. In the absence oflpgalor social-science theory about hypothesized
similarities and differences in regulatory takingss, there was no room for any statistically valid
random sampling of countries. Instead, | souglselect a wide spectrum of countries in order smsp
different approaches to regulatory takifigs.

The common denominator for all countries chosendemocratic system of government, a reasonably
working and accountable public administration, andadvanced (or fast-emerging) econdmyll the
countries selected are members of the Organizafi@@@onomic Development and Cooperation. The
sample is large — it represented approximately 4088l OECD members. | added the State of Oregon
in additional to the federal USA due it its unicgiery, so that in total fourteen jurisdictions were
analyzed.

Beyond the predetermined common denominator, |lsoiegnclude in the sample a variety of countries
along four variables: Representation of both méyesstern families of law (common and civil law);
global geographic location; sovereignty systemtéangior federal); and cultural-language groups
affiliation.

To represent the two major legal traditions, the@a includes five common-law countries: the UK,
Canada, Australia, the USA, and Isfaaind eight civil-law countries — Netherlands, Fearéweden,
Finland, Germany, Austria, Greece and Poland. chuatries selected are spread geographically over
four continents. Because Europe encompasses foetyaf the world's democratic, advanced-
economy countries, nine of the 13 countries areqfdturope. The sample includes both federal

% of course limited my search to countries whehad located suitable scholars in the planningflald. See "Research
Method" below.

% Developing countries were not included in thislgtbecause in most, planning laws are often byjsh&hee to corruption
or widespread noncompliance). Regulatory takiags If it exists, is likely to be almost dormanb(alaims filed). More
XXX onerous issues, such as outright condemnafipnoperty, are in the forefront.

" |srael is regarded by comparative-law scholars msxed system, but with strong attributes of thenmon law tradition.
On the one hand, precedence is a major source ¢hthand common law is still prominent in a fewas, on the other
hand, statutory law is dominant in most fieldsa ltoday. SeeGLENDON, CAROZZA & PICKER, at 948 (about mixed
jurisdictions in general) and 976-982 (about I9tdalthe field of planning law, the British inflnee dates back to the British
Mandate on Palestine from 1921 to 1948. The planlksiw is a direct derivative of legislation enactiding that time.
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countries (the USA, Canada, Germany, Austria anstraliaf® and unitary ones (the other eight).
There are also several cultural-language groupikgs.example, the USA and Canada, or all four
English speaking countries; Germany and Austrised®m and Finland, and to some extent also the
Netherlands, Germany and Sweden. Some countgesudurally stand-alones (in this sample) —
France, Greece, Poland and Israel.

Analysis of the laws of thirteen countries is beydine capacity of a single researcher. Therelace a
language barriers, for example -- none of the nnghgh speaking country in the sample offers
translations into English of court decisions in p@nning area and only a few translated theirmplam
legislation into English. Therefore, for eachtoé tandidate countries, | invited a leading ex(wart
experts) on planning law to provide a detailed wsialof their country's laws and practices on
regulatory takings. To enable rigorous comparadivalysis | developed and tested a set of detailed
guidelines based on a series of scenarios. THEnba of bringing the parallel analysis of all the
countries onto a common platform was not easy. details of the takings law in each country are
complex and nuanced, and require in-depth knowledgach country's law, jurisprudence and
practices. Often, what a particular author assuibéxd easily understandable to readers from other
countries was in fact quite opaque and at time ef@pposite meaning. | worked with the authors to
provide enough contextual information so that rea@®m other countries would understand the
implications of a particular law or institution.

The scope of the research and the categories of tggtory takings

In this research | asked one overarching questidri@en divided it into several conceptual sub-
categories.

The overall research question is:

Under each country's laws, do landowfisrhave the right to claim compensation (or someroth
remedy) when a government decision related to haprzoning or development control causes a
reduction in property values? If so, what are libgal and factual conditions that a landowner must
meet to claim compensation? And how extensivelwaie claims in practice?

As this question indicates, this study does noecall conceivable types of regulations that mayran
property values. The study focuses only on larelrakted regulations. The law of eminent domain o
physical takings also falls outside this study.pite such as exactions and negotiated agreements ar

% |n the USA, Canada, and Germany, the federal isviéle most important for regulatory takings |@merefore, the
analysis of these countries focused on the fedieval. Austria does not have any overarching feldeody of law on
regulatory takings and each of the nine statekignsmall country has its own statutory law whidffieds from the other
states. In Australia, in addition to federal-legehstitutional law, state statutes are very imgttrin takings law. We chose
the state of New South Wales for analysis.

29 Or holders of lesser property rights; countrigfgedion this question.
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also beyond the scope of this research, and desemparative analysi$ However, the jittery seam
line between regulatory takings and eminent dorgincluded because it is a legal issue in many
countries.

As every lawyer knows, regulatory takings are notamolithic concept and have many variations. The
international literature has yet to develop a galnesnceptual categorization. For the comparative
study | classified regulatory takings into threeimigpes. Although in this paper it is not possity
present the detailed comparative findings for ezathgory, it is important to present the concepts:

* major takings

» partial takings: direct injuries

* partial takings: indirect injuries
- caused by public developtne
- caused by private develeptn

Major takings versus partial takings.

Anyone acquainted with American takings law wiltognize this distinction. | use “major takings” to
refer to situations where regulation extinguisheseranearly all of the property's value. Diffeten
countries use different terms for this situaffoin US jurisprudence (only), major takings are\knaas
a “categorical" or per sé takings”. In Canada, a major taking is sometimes calledstructive
expropriatioff; in the UK it is called “planning blight”. In Geee it may be termed "de facto
expropriation”; in Poland - "planning expropriatipand in Switzerland "material expropriatiGh"

30 A comparative analysis of exactions in a few cdestis included in my bookRR/ATE SUPPLY OFPUBLIC SERVICES
EVALUATION OF REAL ESTATE EXACTIONS, LINKAGE, AND ALTERNATIVE LAND POLICIES(1988).
31 | have translated the non-English terms literdfigr detailed analysis see Alterman (2010) Chad®p.xxxXx.

32 See the chapter on the USA by Thomas E. Rol#8228 in: Rachelle Altermagt al TAKINGS INTERNATIONAL: A
COMPARATIVE PERSPECTIVE ONLAND USEREGULATIONS AND COMPENSATIONRIGHTS (2010). or any text on takings in an
American land use law, for exampleadd L. CALLIES, ROBERTH. FREILICH, AND THOMAS E. ROBERT, CASES AND
MATERIAL ON LAND Use 334 (4" ed., 2004.). US case law also recognizes a segprcf categorical taking — a physical
taking — but this is not relevant here. Ameriaaisprudence draws a clear distinction betweenlagégry and physical
takings and different principles apply. See ThofaRoberts, Tahoe-Sierra and Takings WaWAKING SIDES ONTAKINGS
ISSUES THE IMPACT OFTAHOE —SERRA. 5-14 (Thomas E. Roberts ed., 2003)

¥ See Raymond E. YounGanadian Law of Constructive ExpropriatioB8 SASKATCHEWAN LAW REVIEW 345 (2005).
The Canadian Supreme Court too has used the terfattb expropriation”. Canadian Pacific Railway. € Vancouver
(City), [2006] 1 S.C.R. 2274vailable athttp://scc.lexum.umontreal.ca/en/2006/2006sccB2066.pdf.

34 Switzerland is not included in this book. SeeiémRivaRegulatory takings in American law and "material
expropriation" in Swiss law — a comparison of thgplicable standard, iCOMPARATIVE URBAN PLANNING LAW, 167-173
(James A. Kushner ed., 2003)(1984)..
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| chose the term “major takings” because it isitntaly understandable and is distinct from
expropriation. Major takings contrasts with “pattiakings”. | have refrained from using “full falgs”
as the natural antonym to “partial takings” becatisgght be confused with a physical taking oritak
of title whereas in all the jurisdictions studi@a;luding the USA, there is a legal line drawn sahere
between a physical or title taking on the one hamdla regulatory taking on the other. All 13 doies
in this study do provide for some remedy in cagesaor takings, but the threshold, contexts,
procedures, and remedies vary significantly ambegcbuntries.

Direct versus indirect injuries

The second and third types of takings are bothtigdar They both refer to situations where propert
values suffer only a small or moderate decline.eWtpartial takings are concerned, there is mussh le
convergence among the countries. The degree gb@asation rights granted for partial injuries is
therefore a much better "litmus test" than maj&imigs for ranking the countries along the "scale" o
compensation rights, as will be presented below.

The distinction between direct and indirect injarie much less familiar to American readers. Direc
injuries are caused by regulatory decisions thplyajo the same plot of land that suffers the
depreciation. This is the usual way in which regpiy takings are conceived. Indirect injuriesjaos
up a very different concept. They refer to regquiatdecisions that apply to plots of laatherthan the
ones suffering the depreciation. Indirect injuaese from actual or anticipated negative extétinal
which cause depreciation in the value of a neighlggroperty. The legally recognized degree of
geographic proximity between the cause and effdietrsl among countries. Indirect injuries often
conjure up issues of distributive justice becabsér icontext is inherently unequal: Land plots vahic
have gained more development rights cause the dapom of other plots.

The concept of indirect injuries naturally bringsmind the law of damages. In a few countries,esom
types of damages from externalities caused by govent regulation are also actionable under nuisance
law. However, this study addresses only the redlpublic law because it and not torts law is & th
center of public debate about property rights.

More jurisdictions in the sample recognize the triighcompensation for direct injuries than for nedi
ones. This does not indicate that indirect inmiaee necessarily of lesser economic impact. For
landowners, indirect injuries may be substantialthe few countries where there are broad
compensation rights for indirect injuries, sucthtgare responsible for many claims and a heawydour
on public finances. In determining the rank-ordethe countries | therefore took into account oty
the law on direct injuries but also on indirect ®ne

Publicly-caused versus privately-caused indirefuries

Indirect injuries may be caused eitherd®velopers of public infrastructue bydevelopers of
private-type land usesAlthough these categories have a fuzzy concepuahdary, the laws in some
countries do make this distinction (applying somatwdifferent definitions). More countries grant
compensation rights for indirect injuries stemmirgn government approval of public infrastructure
(such as public roads, railways and airports) fham approval of private-type development. Théslat
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category is fully recognized as compensable in dmtycountries in the sample, not including the USA
In these two countries, claims for indirect privteaused takings represent a major part of all
compensation claims.

A comparative ‘scale” of compensation rights

The findings show that there is no universally enssial approach, nor even a dominant approach. The
differences are multi-dimensiorfal They fall along each of the categories of reguiatakings defined
above. In addition, there are many seemingly méiiéerences that may have great impact on the
chances that a landowner may have grounds for @eoesation claim and the chances of winning one.
Such differences (not directly analyzed here) idelthe eligible types of tenure, the breadth oésypf
government decision that may trigger a takingsw/aime limits of various kinds, and procedural
accessibility factors.

The current US property rights debate focuses laoge extent, not on a binary “yes” or “not” burt o
degree. The debate is about the appropriate alateveen unimpeded government policy and
unbridled private property rights, but there areagydisparities in the balance points deemed
appropriate. To facilitate cross-national learnindeveloped a schematic uni-dimensional “scale”
along which the laws of the counties studied cdaddoughly ranked (see Ill. 1). On one extremeesedg
of the scale there are “no compensation rightsillaind on the other extreme are “extensive
compensation rights” for every imaginable typeegulatory injury to real property. In order tog#a
the different countries along the scale | mergead &single dimension (through rough qualitativat, n
guantitative analysis) each country’s relative posialong the scale with respect to the various
categories of takings law and the nuanced detadscanditions.

No country in the sample falls at either extremg,dmme counties’ laws come close to one of the two
edges. The set of counties represents a broathsmesf compensation rights. Each country's set of
laws and policies differs significantly from evesther's equivalent set. | had no difficulty in gping

the countries into three sets and in placing tharthe scale: Countries with “narrow compensation
rights”, countries with “moderate or ambiguous cemgation rights” and countries with “broad
compensation rights”. However, the internal omolethe scale within each group is not cast in stone

According to the findings of the research, the ¢oas which | classified as having "narrow
compensation rights" are; Canada, Australia, the Efénce and Greece. In the next category of
"moderate or ambiguous compensation rights" iruitketl Finland, Austria and the USA (most states),
Finally, countries with "broad compensation righasg Poland, Germany, Sweden, The Netherlands and
Israel (the latter two are almost "tied" for thigetiof the most extreme compensation rights)..

The five countries in the group of “narrow compeiwsarights” recognize only major takings. The
internal ordering takes into account the diffed®grees of compensation rights for major injuri€be
most extreme “no compensation” country, Canadalpaecognizes even major takings as

% A detailed analysis of the differences is presgimeAlterman et al (2010) pp. 1-90.
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compensable, while the other four countries recaauch takings as compensable in different degrees
and situations.

The group at the opposite side of the scale, thefsive compensation rights” group, includes five
countries. These offer compensation rights nog @ major takings but also for a broad range of
partial injuries. The ordering of the countriesrag the scale is based on the degree of additional
constrains placed on partial takings claims, swctha threshold level of injury, the range of
compensable government decisions and time linfitee two countries with the most generous
compensation rights in the entire set — IsraeltaedNetherlands — could also be placed in a gréup o
their own because they are the only ones that rezedproad categories of indirect injuries — inahgd
those caused by private developers. These twaitesialso set a very low threshold requirement for
compensation and encompass a broad range of gosethand-use decisions.

The countries in the middle category, which incltltee USA, are characterized by legal uncertainty or
inconsistency. They do offer remedies for majquries, but regarding partial injuries their laws a
unclear or inconsistent.

Constitutional protection of property rights and its relationship with regulatory takings law

An obvious question is whether property rights@estitutionally protected in each of the countries
and how this is expressed in takings law.

In all the sample countries except the JSthere is a statutory law which defines regulatakings,
sets out the types that are compensable, detailsrdtedural rules etc. Most of the countriehedet
do have constitutional protection of property rgghtet statutory law about regulatory takings hiaeen
enacted whether or not property rights are corngtitalized. They intermediate between takings law
and constitutional law. The question is whethex oan discern a relationship between the degree of
constitutional protection of property and the cotdeof statutory law and its interpretation by tioairts.

The findings indicate that the differences amorggtttirteen countries in the law of regulatory tajsn
are only partially attributable to the specificdarage of the constitutional protection of prop&rty
Such protection usually allows a wide margin oétahce not only for differences in the law on
regulator;%[akings, but to some extent even onaxjtion (condemnation) law, as Alexander (2006)
has shownrt.

3 A small minority of US states have enacted statthat grant statutory causes of action for a éthiet of partial takings.
These statues have had a limited effect — exceplimgsure 37 in Oregon until it was repealed. 8edJS chapter in my
book by Thomas E, Roberts, 215-228 in Rachellerdlgmet al TAKINGS INTERNATIONAL: A COMPARATIVE PERSPECTIVE
ON LAND USEREGULATIONS AND COMPENSATIONRIGHTS (2010). Other literature sources are: Joni ArarmgjrCoffey. High
Hopes, Hollow Harvest: State Remedies for Partiedjitatory Takings 39(3)THE URBAN LAWYER 619-632 (2007); Stacy
M. White, State Property Rights Laws: Recent Impacts andredtaplications LAND USELAW AND ZONING DIGEST (July:
3-9, 2000)

37 for country-specific analysis see Alterman 208435

3 Alexander,
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These findings are not intuitively understandablee comparative analysis shows that there is anly
partial and uni-directional link between the consgibnal standing of property and regulatory taking
law. Such a link is visible only among the threermtries where property ot constitutionalized -
Canad’, the UK and Australi&" The laws of these three countries grant only miticompensation
rights for regulatory injuries. Even this uni-dite®nal relationship has an exception: Israeli leag
been granting landowners extensive compensatitisrag a result of case law delivered before
constitutional protection of property was enacted992.

The reverse relationship, where property rigiressconstitutionalized, is weaker. The constitutiohs

ten among the countries in the set do protect ptpp& et these countries’ regulatory takings law

covers almost the full spectrum of degrees of carsggon rights (except for the most extreme non-
compensable position). Obviously, statutory law ease law have created the differences among these
countries’ regulatory takings laws over the yedfsancé? has a famous and old legacy of constitutional
protection of properfy/, yet offers a very low degree of compensationtsidar regulatory injuries, to

the extent that French planning legislation saysieixly that compensatiomay not be paidor

regulatory injuries. Greetkgrant only minimal compensation rights for regaigttakings, and

Finland® grants only modest and uncertain rights, yet lsotimtries’ constitutions do have a protect
protection clause.

At the other end of the spectrum are the five coesiwith extensive compensation rights, includiolg
partial takings (in ascending order - Poland, Genyn&weden, Israel and The Netherlands). It is
difficult to account for the extensive compensatiigts in this cluster or for the differences viitithe
group of countries based on the language of tlogistitutional property protection.

39 See the chapter on Canada by Bryan P. Schwart¥letahie R. Bueckert, 93-106 inARHELLE ALTERMAN et al,

TAKINGS INTERNATIONAL: A COMPARATIVE PERSPECTIVE ONLAND USE REGULATIONS AND COMPENSATINGRIGHTS (2010).

“? The UK does not have a written constitution. Lilleother European countries, the UK comes urtueiBuropean
Convention on Human Rights — de&a. In 1998 the UK enacted the Human Rights Act whidulght into force most of

the rights set out in the Convention. Howevea fovernment authority is obliged to act in a éenteay according to

primary legislation — such as the planning actis #ation would not be unlawful under UK law. Sdiehael Purdue’s
chapter on the United Kingdom, 119-137 indRELLE ALTERMAN et al, TAKINGS INTERNATIONAL: A COMPARATIVE
PERSPECTIVE ONLAND USE REGULATIONS AND COMPENSATINGRIGHTS (2010).

* Australia’sconstitutional property protection is indirect amdak in that it only empowers parliament to
make laws “with respect to the acquisition of pmpen just terms”. Sey comparative constitutional
analysis on Cluster 1 countries in Alterman (2020)30; andhe chapter on Australia by John Sheehan, 107-118

iN RACHELLE ALTERMAN et al, TAKINGS INTERNATIONAL: A COMPARATIVE PERSPECTIVE ONLAND USE REGULATIONS AND
COMPENSATINGRIGHTS (2010).

“2 See the chapter on France by Vincent A. Renai@ 148 in RCHELLE ALTERMAN et al, TAKINGS INTERNATIONAL: A
COMPARATIVE PERSPECTIVE ONLAND USEREGULATIONS AND COMPENSATINGRIGHTS (2010).

3 See my comparative constitutional analysis on t&hus countries in Alterman (2010), 27-30.

4 See the chapter on Greece by Georgia Giannak@anoEvangelia Balla, 149-167 im&HELLE ALTERMAN et all,
TAKINGS INTERNATIONAL: A COMPARATIVE PERSPECTIVE ON_AND USE REGULATIONS AND COMPENSATINGRIGHTS (2010).
“5 See the chapter on Finland by Katri Nuuja and Kauiitanen, 171-194 in RCHELLE ALTERMAN et al, TAKINGS
INTERNATIONAL: A COMPARATIVE PERSPECTIVE ONLAND USEREGULATIONS AND COMPENSATINGRIGHTS (2010).
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One of the most interesting findings about theti@ship between constitutional law and taking slaw
refers to the nine European countries in the saniptey are all bound by an additional, supra-meatio
constitutional layer - the European Convention ammidn Rights and Fundamental Freedoms (ECHR)
of 1950. Article 1 of the First Protocol of ECHRopides for property protection, but qualifiesutith

the general interesf Yet this shared constitutional canopy has notight about a significant
convergence in the regulatory takings law of th@se countries, except to rule that extreme cabes o
major takings should be compensated or remediethier way$’. The “general interest” clause has not
visibly affected the domestic takings laws, and famong the 9 European countries do grant extensive
compensation rights for regulatory takings, inchgdpartial takings.

The features of US takings law from a comparative grspective

The comparative analysis has highlighted sevem®das of US law on regulatory takings. These are:
The mid-way position along the scale, the absehstatutory law to mediate and the direct apploati
of constitutional law, several unique attributedJ& takings law, the intensity of the property tgyh
debate, and the paradox of extensive scholarlysisal The saga of Measure 37 deserves an analysis
its own from a comparative perspective.

The mid-scale position along the scale

When viewed from a cross-national perspectivembest striking finding about US regulatory takings
law is the glaring disparity between the intensityhe US "property rights debate” and the factual
positioning of US takings law midway along the 'letaf degree of compensation rights for regulatory
takings.

US takings law holds a middle seat both on majkings (known as "categorical” in the USA) and on
partial taking®®. On major takings, US law is more of less in livigh the majority of counties covered
in this research. IN some ways, US law is tougimelandowners by setting conditions that are diffic

to meet. | In other ways, US law is more genefdiscussed below). On partial takings too, USigw

“ Protocol 1, Article 1 say$Every natural or legal person is entitled to theaceful enjoyment of his possessions. No one
shall be deprived of his possessions except ipubéc interest and subject to the conditions pded for by law and by the
general principles of international law.

The preceding provisions shall not, in any waypamthe right of a State to enforce such lawstateems necessary to
control the use of property in accordance with gle@eral interest or to secure the payment of taxegher contributions or
penalties.”Protocol 1 to the Convention for the Protectiotdaiman Rights and Fundamental Freedoms as amended by
Protocol No. 1, art. 1, Mar. 20, 1952, Europe.. N8. 9,available at
http://conventions.coe.int/treaty/en/Treaties/H@08.htm.

" For a more detailed discussion see Alterman 20627, 84.

“8 For a concise summary of US takings law formatte@omparative analysis see Thomas E. Roberts2285n: Rachelle
Altermanet al TAKINGS INTERNATIONAL: A COMPARATIVE PERSPECTIVE ONLAND USE REGULATIONS AND COMPENSATION
RIGHTS (2010).
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mid-scale. It joins half of the set of countrielsese partial injuries are compensable to some exten
But unlike its image, US law places a high quatitieathreshold for partial claims as well as vasou
preconditions that make it difficult for Americaanldowner to win challenges for partial takings éptc
for a few state-law exceptions). The third typeéaking — indirect injuries — is not recognizedds law
at all, not even for indirect injuries induced hybfic infrastructure. On many counts, it is alao fo
say that US takings law is also highly “ambiguoastl uncertain.

The unmediated application of constitutional lavd dhe high level of uncertainty

Another key difference between the US and the atbentries is the extremely prominent role played
by constitutional law. In most other jurisdictioinsthis study, statutory law (whether on the nagicor
sub-national levels) is a key player in takings.l&@nly in the USA is takings law decided largely b
direct application of the Constitution. In the fetates where there are "regulatory takings stgltute
Oregon excepted - these laws add only minor canfsastion beyond constitutional 1&%

In interpreting the constitution, the US Supremei€bas refrained from making "bright line" rules,
leaving many legal issues to be decided througb-bgscase determinatidh The result is that US
takings law is characterized by a high degree cetmainty that both landowners and government
agencies face whenever regulatory takings areaig#d in the courtS After many decades and a
large body of jurisprudence, there are even someamental questions unresolved

“‘Most of the state statutes only required governragencies to conduct a takings assessment priatdpting a regulation,
or to institute conflict resolution measures. Timy exceptions are Florida and Oregon — and tberdethere too is
disappointing for the proponents of property righBee: Stacy M. White, State Property Rights Laé®exent Impacts and
Future Implicationsl.,AND USELAW AND ZONING DIGEST (July: 3-9, 2000). Hannah Jacobs (2007); ameND.

ECHEVERRIA AND THEKLA HANSEN-Y OUNG. THE TRACK RECORD ONTAKINGS LEGISLATION: LESSONS FROMDEMOCRACY'S
LABORATORIES 1-2(Georgetown Environmental Law & Policy Institut@dB). Regarding Florida see: Joni Armstrong
Coffey HighHopes, Hollow Harvest: State Remedies for PaRiefulatory Taking39(3). THE URBAN LAWYER 619-632
(2007).

0 See the US chapter by Roberts, in: Rachelle Atiersn al TAKINGS INTERNATIONAL: A COMPARATIVE PERSPECTIVE ON
LAND USEREGULATIONS AND COMPENSATIONRIGHTS (2010). See also the following footnote.

1 Many American authors make a similar point regagdnsufficient clarity and inconsistencies. Seedxample: BvID

L. CALLIES, ROBERTH. FREILICH AND THOMAS E ROBERTS CASES ANDMATERIALS ONLAND USE 380 (Fourth Edition;
2004) (henceforth "Callies, Freilich and RobertsSee also: Edward J. Sullivan and Kelly D. Coniaking the Continent
Safe for Investors — NAFTA and the Takings CladiskeeoFifth AmendmenChapter 4, pp. 47-83 iINUBRENT TRENDS AND
PRACTICAL STRATEGIES INLAND USELAW AND ZONING (Patricia E. Salkin, ed., American Bar Associatidd04). At p. 67
the authors argue that the degree of certaintyuaifdrmity intended by the Federal Constitution has been accomplished
in the field of takings law.

%2 One example is the basic question of whether étiaracter or extent of the government action” + ihavhether the
public purpose or public gain should be weighedregjahe private loss. One would have thought #ft@r so many decades
of jurisprudence a questions so fundamental torohéte the underlying rationale of regulatory talsingould have been
settled. The 2005 ruling inngle v. Chevron, USA, In¢544 U.S. 528, 2005) .is deemed by many legalyatato have
provided a clear negative answer (see for examphbeRs, 2010d). However, even after this Supreme Court decisiomeso
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In two more countries in the sample - Finland andtAa — a high degree of legal uncertainty still
prevails. However, in these two countries, thesoedor the uncertainty is that there have been ver
few claims and hardly any jurisprudence to intergine language of the statute or its relationship w
the constitution. American society is much motigibus. The unique feature of US takings lawnhistt
high legal uncertainty persists despite a huge lmbglyrisprudence extending over almost nine degade
(however, the number of Supreme Court decisionggulatory takings is not high in comparative
terms).

Several other unique specifics of US takings law

On several counts, US regulatory takings law iserg@nerous to landowners than the laws of most
other countries in the set. However, while theggeats may expand the causes of action, they do not
raise significantly the chances of winning a takictaim.

First, for the most part takings claims in the other countries can onlyrtaele when a government
bodychangesan existing land-use regulation ton@re restrictivecategory. Owners of farmland,
environmentally regulated open space, or even vdaad that generates no income, cannot demand
that the land be rezoned for a more lucrative Uddee USA is the only country among the set where
refusals to upzoner to grant a development permit can (theoretitakerve as grounds for a taking
challengé®. Although a challenge on these grounds is veficdit to win, the threat of one lurks in the
background when US policymakers decide, for exantplastitute an exclusive farmland zone.

Second, in most countries, regulatory takings, @splg partial takings, are not an open-ended cptjce
a statute usually defines a limited set of govemmndecisions which may entail compensation. The
historic as well as the current core of compensdbétaésions in most countries revolves around "@ass
land-use planning and zoning (not even all typgsodéntially injurious land-use decisions are
necessarily included). For example, some environateegulations may not be compensable. In the
USA, because takings law is largely constitutidaal, unmediated by statutory law, a regulatoryngki
may be ruled against any government decision, yates@l and jurisdiction, and on any substantive

scholars remain dubious. See Michael Lewgharacter Counts: The “Character of the Governmaation” in Regulatory
Takings Actions”4 (2) SESTONHALL LAwW ReviEw (2010):597-637.

3 The exceptions are Finland and Greece. In bathtces, the traditional law that applied to rume¢as outside urban
zones included, as part of property law, the rightuild housing units within some limitations. eraxercise of these rights,
however, is fast shrinking when it is overriddether by urban zones or by declaration of envirortalgnprotected rural
zones. For Finland see Katri Juuja and Kauko Wéta, in Takings International: A Comparative Pecsjve on Oland Use
Regulations and Compensation Rights 171-194 (Rechékermanet al2010) (2010); for Greece see: Georgia
Giannakourou and Evangelia Balla 146-167 in

** See Tahoe-Sierra Preservation Council, Inc. vo&dkegional Planning Agency 535 U.S. 302, 122 9485, 152
L.Ed.2d 517 (2002).
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topic. In the words of Justice Scalia in a re¢é8tSupreme Court decisidn “The takings Clause... is
not addressed to the action of a specific brandiramches. It is concerned simply with the act @oid
with the government actor”. According to this viesven decisions of the judicial arm itself may
constitute a takir.

The intensity of the US property rights debate

Perhaps the most prominent feature of US takingsdahe intensity of the debate surroundintf iAn
outside observer listening to the fervor of theuangnts on both sides would get the impressionUisat
law is extreme (on either side). The argumentsroponents of the “property-rights movements” would
lead one to think that US law denies remedies éwemajor takings. While the arguments of
spokespersons for the liberal, social-function vawroperty would lead one to assume that US tgkin
law grants very generous compensation rights alsases of partial and indirect takings with a low
threshold level of injury.

In no other country in the sample has the issuegiilatory takings occupied a similarly prominent
position in public opinion as in the USA. In ndvet country has the issue of regulatory taking®iyex

a major topic in national (or state) elections.nénother country has public opinion led to a liegige
saga such as Oregon's extremist Measure 37 andalitsrquick demise within only three years.
Interestingly, in most other countries, the relalywdocile status of the takings issue exists i#igas of
the position occupied by that country's takingsd@an the compensation rights scale: whether on the
very restrictive side (Canada, Australia, the UkKgriee or Greece); or on the broad-rights side (febla
Germany, Sweden, the Netherland, and Israel). r@tpglatory takings issue simply does not captuee th
interest of voters, politicians and scholars ashmagit does in the USA.

% Stop the Beach Renourishment, Inc. v. Florida Btepent of environmental Protection et al. (2010)lie, | am not sure
how this new should be cited.

*°As an outsider | find this analysis surprisingzdnder which other countries’ courts might reacinailar conclusion
instead of simply reversing the decision of thedowourt.

" The debate has produced many books and paperdtosities, often with vivid titles. On the

property protection side an example is Land Rigis:1990s’ Property Rights Rebelliodn the property
protection side see also: William Fischel's impatrtaook: WLLIAM FISCHEL, REGULATORY TAKINGS : LAW ECONOMICS AND
PoLiTics (Harvard University Press 1995; and E. DonaldoBllHow Takings Legislation Could Improve Environmental
Regulation 38 WM. & MARY L. REV. 1177, 1178 (1997)0n the liberal, social-view side some examples are:
JOHN D. ECHEVERRIA& RAYMOND B. EBY, LET THE PEOPLEJUDGE : WISE USE AND THEPRIVATE PROPERTYRIGHTS
MOVEMENT (1995); HRRVEY M. JACOBS STATE PROPERTYLAWS: THE IMPACT OFTHOSELAWS ONMY LAND (Lincoln

Institute of Land Policy, ed. 1999 YWRVEY M. JAcOBS, WHO OWNS AMERICA? SOCIAL CONFLICT OVER PROPERTY
RIGHTS,(University of Wisconsin Press. ed. 1998). Martyeotscholars have criticized the legislative inities of the
property rights movement. See also Glenn Sugairaiings Bills Threaten Private Property, Peopled éime Environment,
8 FORDHAM ENVTL. L.J. 521 567-80 (1997)
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The paradox of scholarly research

The combination of intensive public debate, theethelence of takings law on direct constitutional
analysis, and the high level of legal uncertairdyéngenerated what is by far the largest body of
scholarly research and publications on regulat@kings anywhere in the world. A Lexis Nexis search
using the terms "regulatory takings" together Wwigmd use" yielded a larger number of items than th
program was able to report. In total there ardabby thousands of scholarly papers and hundreds of
books which discuss the "takings issue". My gugs$isat this body of publications is several times
larger than all the scholarly writing on the topicall other countries and languages combined.rEve
new Supreme Court decision generates scores, snagetiundreds of scholarly publications. Beyond
guantity, this body of publications, as a wholeshsracterized by a high analytical level, cross-
disciplinarity, and innovation that | have not enctered elsewhere.

The paradox is that this huge body of knowledgentmasontributed to the reduction of uncertainly bu
in some ways, to the contrary. Much of the schyplamalysis takes one or the other side in the @eba
and is “colored’ by it. The result is that the imnse body of superb scholarly analysis has not
dissipated the persistent uncertainties inherebiSaegulatory takings law; the reverse might be.tr

The mutual images of Americans and Europeans

In academic and professional discussions one soregtencounters Europeans referring to the
"American approach" to property rights, and thevawse - Americans who contrast their own approach
with the “European Approach”. The comparative agsk shows that these views are no more than
legal stereotypes. The two images parallel theses of the philosophical debate on propertytsigh
Many European practitioners and scholars imagiaeWs law is extremely protective of property,
especially real property rights. They assumettlahgs law would offer landowners extensive
protection from downzoning and generous compensaights’. On the American side one often
encounters the assumption that there is a “Eurppsach” to real property law, that this approach i
grounded in the social view of property, and thgrants lesser protection of property rights isecaf
regulatory takings than US law.

The evidence from the thirteen-country study shthas both images are far from accurate (they may or
may not hold for other spheres of property lawhefE is no "European approach" to regulatory taking
This holds despite the fact that all the Europeamtries in this study come under the ECHR'’s
constitutional canopy and in addition are membéth®European Union. The laws and practices of
the nine European countries differ so greatly femanh other that a "Euro-blind" reader may not have
guessed their joint affiliation. AS noted aboves tanopy of the ECHR constitutional law has shown

1 Thomas Roberts, the author of the US chapterglsaware of this false image, and points it o@e $p. 215-228 in:
Rachelle Altermart al TAKINGS INTERNATIONAL: A COMPARATIVE PERSPECTIVE ONLAND USEREGULATIONS AND
COMPENSATIONRIGHTS (2010)
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high tolerance for the variety of interpretatioisegulator takings law. The effect of ECHR
jurisprudence so far has been modest: It has mired only the extremities on the non-compensation
side, but has not influenced the countries whoss fall anywhere on the scale except for the very
extreme edge of “no compensation rights”.

The comparative findings also show that there isimitary "British approach” to contrast with the US
approach. The four countries with British law leir background in their past — the UK, Canada,
Australia and Israel — span the two extremes omgagkaw: Canada on one side (extremely restegtiv
and Israel on the other (excessive compensatibitsjig Today, there are not many similarities among
these countries' laws on takings.

Possible models for cross-learning

Measure 37 was probably not the last time thatq@mepts of property rights in the USA would propose
takings statutes. At the same time, opponentSeoptoperty rights movement may wish to consider
state-level statutory initiatives of their own witke purpose of helping to reduce the high degfee o
uncertainty that characterizes American takingsguudence so long as constitutional law is
unmediated by statutory law. Within the federalsture of the USA there is much more room for
"experimentation" among the fifty states than iitany countries?

Both sides in the debate may find useful modelsrantbe countries surveyed in this study. The
advantage of such models over start-up constructs @s Measure 37 is that the other countries’ tsode
operate in "real life" — for better or for worsand can be studied and evaluated. Of course,
transplantations of laws or policies into otherdlegdministrative and socio-cultural contexts aresky
business. At the same time, the survey of a laagety of legal models presented here may help to
stimulate new ideas on both sides of the debate.

Models for the Social View side

Proponents of the no-compensation doctrine candimdssortment of approaches among the countries
surveyed. The cluster of countries on the no-corsgion side of the spectrum includes Canada,
Australia, the UK, France, and Greece. FranceGnegce, however, would probably not be suitable
models. Greece is unsuitable because its lawgulary takings lacks internal consistency, andrpo
administrative practices have made its laws dydfanal. France is also unsuitable because its
planning statue explicitly disallows payment of g@nsation for any land use regulation and is likely
too extreme to withstand US constitutional chalkesng

Canada, next door, at the federal level presentghar extreme no-compensation doctrine which is at
odds with US constitutional protection of propertyjowever, some of the Canadian provinces have
enacted more moderate statutes or administrataetipes. These may well merit further study.

62 Although Germany too is federal, planning lawsisgkely a national-level competence.
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Australia is somewhat less extreme in its no-corspgon doctrine. The Australian state statutes are
more consistent than their Canadian counterpagsanting compensation rights for major
("categorical") takings. Especially interestinguhabe to look at the differences among the Austnal
states and evaluate their legal and public impaBisce 2007, several Australian st&témve begun a
reassessment of their regulatory takings laws heatitcomes are worthy of follow-up.

Among the five countries in the narrow-compensatiuster, the UK is the most interesting mSdel

UK law is the most coherent on the narrow-compeosaide of the scale. Its pieces fit togetheo it
consistent whole. The UK system is well worth liertstudy by those who seek a legal system where
there would be minimal compensation rights, yetmghandowners would have a reasonable degree of
protection in extreme situations. In the UK thadamce is achieved with a greater degree of legal
certainty than offered by US law.

UK law is able to strike this balance between genand public interests by bypassing the very natio
development rights. Thus UK law avoids most sitret in which land-use decisions can cause a partia
regulatory taking. A dramatic 1947 reform of tharming law removed all then-existing, unbuilt
development rights. A one-time compensation fuad get up to cover claifis.From then on,
statutory plans, which had previously functionée lUS zoning, would no longer grant development
rights. Thus there could no longer be a "downzghirThe right to develop (called "planning
permission”) would be granted case by case oncaedishary basis and would be valid for five years
only®®. If government decides to withdraw a planningmiesion before the five years are up, the
landowner has the right to full compensation fa depreciation in property value as well as to
indemnification for specific out-of-pockets costs. practice, revocations are made only when tigere
an overwhelming public consideration for a polit\ange and are very few nationally. Because under
the UK system, permission to develop is consideretigranted very close to the maturity of the
development, government can adjust its policiesfaoés little uncertainty. Decades of practicensho
that the UK system "works" without overburdenedpheélic purse.

Recognizing that property values might be diministven land use plans — though advisory -
designate land for some types of uses, UK law griamdowners two optional causes of action for
making inverse-condemnation claims. One procedaied "planning blight” is available when a local

83 See for exampleCompensation for Injurious AffectioBiscussion paper. (Government of Western AustralLand
Reform Commission of Western Australia October,7J00The state of Victoria also commenced on armaftrack in 2008-
9. Communication with Rebecca Leshinsky, ManaB&mning legislation review, Office of Planning, rif@ge & Urban
Design, Department of Planning and Community Dgwelent, Government of Victoria, Australia. Nov. 2008

%] agree with Daniel R. MandelkeAfterword in Takings International: A Comparative PerspectimeOland Use
Regulations and Compensation Rights 365-366 (RechAékermanet al2010).

% Malcolm GrantCompensation and Bettermeint,BRITISH PLANNING 62-76 (Barry Collingsworth ed., 1999)

% PHILIP BOOTH PLANNING BY CONSENT. THE ORIGINS AND NATURE OF BRITISH DEVELOPMENT CONTROL (2003)

; Victor Moore, A PRACTICAL APPROACH TOPLANNING LAw. (Blackstone Press, 2005).
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plan designates private land for a distinctly peiblse. The plan does not have to be officially appd
and may even be diagrammatic. The property mlyedtain some beneficial use. The landowner only
needs to prove that if sold, the property wouldaoba price significantly below what it would have
obtained without the designation for public uséwe Becond procedure, called "purchase notice", is
available for any land use designation, not necigsapublic use. The threshold condition, howeve
is more difficult to prove than for planning blighThe landowner must show that the property has no
beneficial use at all and that the owners' regioegilanning permission had been refused. Planning
authorities try to avoid blighting property, so ti@mber of claims for major takings nationwide ey
small.

Models for the property-rights side

Now to the other side of the debate. What can prepts of property rights take from this study? yrhe
should first heed the lessons from the Measurexpéreence, as detailed above. If new statutes are
proposed, they must have a solid rationale andagoatiequate internal checks and balances.
Proponents of new state statutes have much to femamthe international experience. The survey
showed that seven countries other than the USA siaetes that do grant compensation rights for
some types of partial takings, not only major off@sland, several of Austria's states, Poland, Geymn
Sweden, Israel and the Netherlands). American prepts of property rights should, however, note that
none of these countries recognize takings claimsrevthere were no prior development rights. The
underlying notion of all compensation lawgeianceon government decisions, not reliance on private
wishful thinking.

Which among the seven countries can serve as usefigls? The experiences of Finland and Austria
leave too much legal uncertainty to be useful. Agthe five remaining countries, the Netherland$ an
Israel are models that can help to foresee whatakes to avoid. These countries’ laws — though to a
lesser extent than Measure 37 — have over-burdéegoliblic purse with a disproportionate number of
claims. Poland's law is still embryonic in praeticThe most interesting models, in my view, aee th
remaining two countries - Germany and Sweden.

German and Swedish laws on regulatory takings fateecsame vintage, with minor but interesting
differences (this pair is the only one showing ktemlge transfer). Both laws draw a clear distinction
between major and partial takings and provide & lagel of certainty on both. When property is
designated for a public-type use (one that fallsragra long pre-defined list), the landowner has a
statutory right to full compensation by means tfansfer of title" claim that can be made at amet
There are no preconditions.

Under German and Swedish law, in cases of paaid@hgis too there are rights to full compensation
(beyond ade minimidevel). However, there is a set of preconditiobilike US law on partial takings,
where the precondition of showing "investment baokepectations" has no preset criteria and is to be
determined case by case, the German-Swedish priéoosdare predefined and easy to determine. The
pivotal concept is a time frame (aptly called "implentation time" in Sweden). Compensation rights
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last for seven years in Germany and for five tteéf years in Sweden (usually fifteen). These time
frames are counted from the time the developmghtsiwere initially granted, not from the date of
approval of the injurious amendment (and are aalthdi to the regular statute of termination). Theaid
behind the implementation time is to create a sigaof risk between landowners and the government
body. The Dutch model too is based on the ideasbiaaed risk, but it has no preset time frame gtiner
leaving uncertainty for both sides and more needitfigation.

The concept of reliance on government decision&uied the regulatory takings laws of most
countries, including the US. In the German and distetakings laws, the principle of reliance beceme
transparent to both sides. Unlike UK planning I&erman and Swedish laws are similar to those in
most countries where statutory plans or zoningrdotyor take away) development rights. These two
countries’ laws grant full or almost full compernsatrights when government changes its mind and
downzones. Atthe same time, the German and Slwettislels qualify this right by setting a time
frame. Itis based on the rationale that the pyllirse is not a timelessly open-ended insurankeypo
against a change in public decision. If landowmeish to be ensured that the development rights wi
not be restricted without compensation, the landawshould apply for a development permit before
the preset time frame expires. Note that the agweént rights do not self-terminate; but if the
landowners procrastinate they take the risk ofwdmning without compensation.

The concept of time-limited compensation rights dga®tential ancillary benefit as a growth-
management tool in high growth areas. "Normalhpiag regulations across the world are notoriously
bad at controlling the timing of private developrhdacisions and planners everywhere seek ways eithe
to regulate or to incentivize developers. In hggbwth areas in the USA the implementation time
frame can serve as a growth-management tool tcueage landowners to channel their development
decisions into a specified time frame. The publitharities can thus better manage infrastructure
investments, school thresholds, housing mix, osatle employment opportunities. As a growth
management instrument, the Swedish model has antafye over the German model in that the time
period is flexible and is determined at the timeath new plan-approval decision. Interestingly,
neither in Germany nor in Sweden is the implemérigteriod perceived as a growth management
instrument. However, in Sweden there is a receditiereasing (though still small-scale) use to
incentivize commercial developers in urban redgwelent projectt.

Learning from each other

The diversity of regulatory takings law around giebe is great: no two countries have the sameolaw
regulatory takings — not even countries with ostapsimilar legal and administrative tradition¥he

" The limited and relatively new use of this toahestly vis a vis commercial developers in majoramrbedevelopment
projects - reflects the character of the develogmescess in Sweden, where commercial developeraatryet as important
a sector as in many other countries. Impositioa tome limit on private, non-commercial developér not customary
(based on a conversation with Thomas Kalbro, tilea of the Swedish chapter, December 2008).
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purpose of this comparative research was to erthblesaders to learn from other countries' expeegn
and thus to gain a new perspective on their owmitgs laws and policies. Not only American
lawyers, legal scholars and planners should betaldéarn from other countries — the same holds for
each and every country.

This paper was written especially for American e¥adecause in the USA the debate over property
rights is more intensive than in other countriBsth the proponents of more protected propertytsigh
and the supporters of enhanced social obligatignmdperty owners may gain by looking at US takings
law from the outside. Both sides can also loo&tteer countries for alternative models to supgdostrt
own position (with appropriate adjustments). Amdhaps both sides could look for middle-of-the road
approaches that may contribute to a rapprochemehts long-raging contest.

THIS PAPER SHOULD BE CITED AS BASED ON SELECTERTRAFROM CHAPTERS 1-3 (PP. 3-89) OF THE
AUTHOR'S BOOK;

RACHELLE ALTERMAN et al (2010). TAKINGS INTERNATAONA COMPARATIVE PERSPECTIVE ON LAND USE
REGULATIONS AND COMPENSATION RIGHTS. Chicago: AraemBar Association Publications.
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