An assessment of land acquisition in Nigeria

Olawale OJIKUTU, Nigeria; Rohan BENNETT, Liza GROENENDIJK; The
Netherlands

Key words: land administration, land acquisition, land gamaerce, land grabbing
SUMMARY

There is growing agreement that large-scale landiaitions, and land acquisition in general,
require better governance. This paper aims to geoinput on this front. It works from the
premise that evidence-based assessment is needeeinfirical evaluation of the existing
situation is undertaken. Nigeria acts as the caslysthe country’s national land use policy is
used as the primary source for assessment. Itsiedteusing anovel, but scaled down,
applicationof the World Bank’s Land Governance AssessmennEreork (LGAF). It should
be noted that new LGAF module (16 indicators) omdascale land acquisition was not
available at the time the research was undertakerange of source materials including
media reports, an expert questionnaire, and aenadery supported the study. Overall, the
results showed Nigeria fulfilled only ten (10) dfet forty-four (44) dimensions examined
(23%). However, the value of examining LGAF in aaqtitative fashion can be (and is)
guestioned. At a more descriptive level, Nigeriasvicand to adhere to dimensions relating to
recognition of western style land rights, restans, and basic compensation. However, areas
for policy upgrade were identified as: enforcemehexisting rights; flexible methods for
recognizing and registering rights (especially iarat areas); cost effective survey
mechanisms, better definition of land agency resjilities; more equity and transparency in
decision making; improving public land managemeamthancing expropriation procedures;
better land information collection and provisiomdamproved dispute resolution processes.
The LGAF was found to be a useful diagnostic tholvever, its application in this work (i.e.
desktop research and use of quantitative resuhlsysssignificantly from the World Bank’s
suggested use and application: the required timmefrand resources for full implementation
were unavailable. As such, the approach requirgsduvalidation. The authors wish to note
that this work is a highly summarized version giager submitted to an academic journal.
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1. INTRODUCTION

The acquisition of vast tracts of land from devélgpcountries by wealthier food-insecure
nations and private investors became a widespreadgmenon after 2007. The nature of
these acquisitions led to widespread debate (@h Braunet al, 2009; Cotulaet al, 2009;
Zoomers, 2010; De Schutter, 2011). The desirabdftghese large-scale international land
acquisitions remains contentious. Empirical studiedarge-scale land acquisitions are only
now emerging: the newness of the phenomenon ansktirecy surrounding acquisition deals
(Hallam and Cuffaro, 2011) makes such evaluatidgffisult.

The research underpinning this paper aimed to iboér in this area. It aimed to further
evaluate land acquisition processes (both in gérend specifically in relation to large-scale
acquisition) against the principles of good langdeyoance. Land governance is a broad term,
however, in the context of this paper it is consedethe policies, processes and institution by
which land, property and natural resources are geth&-1G, 2009). The work is considered
a preliminary diagnostic step prior to undertakingre detailed work. The rest of the paper
has the following structure: the overarching resleanethodology is described; the nature and
adapted application of the World Bank’s Land Goaeice Assessment Framework (LGAF)
is discussed and justified (Deininger et al, 201the use of Nigeria as a case study
jurisdiction is also justified; key results are itheresented. The conclusion summarizes the
paper and articulates areas of future research.

2. METHODOLOGY

The research design consisted of five stages: ptmakzation, two literature reviews, the
evaluation, a further validation, and a final sw#is. It should be noted that the research was
largely ‘desktop’ in nature: the limitations of srepproach should be taken into account when
analysing results. However, it should also be ndked the research team had considerable
practical experience in relation to the Nigeria:e ttselected case study country.
Conceptualizationnvolved recognition of the gap between land asitjon processes and
land governance, whilst threview stage included two literature reviews on the tapicsse
informed the selection of methods and case studgdjation. The results from the review
stage are not included in this paper.

The evaluation(Walliman, 2001) utilized the World Bank’s LGAF éihinger, 2011) as the

tool for assessing land acquisition processeddtlsl be noted that new LGAF module (16
indicators) on large-scale land acquisition, piloten Ghana (Deininger, 2011), were not
available at the time the research was undertakieany rate, only indicators directly related
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to land acquisition were examined in the evaluatldBAF is made up of 5 thematic areas.
The thematic areas used were: (1) legal and itistital framework, (3) public land
management, (4) public provision of land informati@nd (5) dispute resolution. Within
these themes, ten (10) out of the twenty-one (8dicators and forty-four (44) out of the
eighty (80) dimensions were evaluated. It mustthéed that the use of LGAF in this study
differed significantly from that proposed by tharfrework’s designers: multiple participatory
group sessions were not undertaken; selectiontdsd-fit' dimension for each indicator was
not undertaken; and each dimension was assessedually in a binary fashion (yes/no).
Whilst this approach tends to go against the irgdndpplication of LGAF, resource
limitations (time, finance, participants, and datajluced it: assessment of individual
dimensions as yes/no was deemed more feasible emsdslbject to error than subjective
selection of one non-ordinal LGAF dimension forleawdicator. Nigeria was selected as the
case study country: whilst not the most prominemtintry in terms of large-scale land
acquisition deals, data was accessible and it aradiér to the research team.

The validation stage aimed to substantiate the results from vhtuation. LGAF was again
used as the assessment tool, however, a rangéaf ddta sources were used in the study.
These included: an online survey of Nigerian ladthiistrators and citizens; an analyses of
contemporary media regarding land acquisitions igeNa; a systematic study of journal
papers focused on land acquisition in Nigeria; arstnall study of satellite imagery in places
where land acquisition has taken place.

The final synthesisholistically reconsidered the results from theieay evaluation, and
validation stages: areas of strength, weaknessyrappty, and threat were identified, with
respect to large-scale land acquisition in Nigehiempts were also made to identify generic
improvements with respect to land acquisition psses in all countries; however, the single
case study limits the validity of such generalizasi.

3. RESULTS

3.1 Overarching Results

The synthesized results from the evaluation andlatbn stages are provided in Table 1. As
already discussed, to should be noted that quawitdescriptions of results (i.e. an overall
score) are not the intended outcome of LGAF (cdinihger et al, 2011). The approach is
only used here due to resource limitations andsgisasynthesis and efficient discussion of
results. Sections 3.2 — 3.5 inclusive, undertaksdhdiscussions- these descriptions are more
inline with the LGAF’s intended use as a tool fotipy development.

In Table 1, the indicators and associated numbdmoénsions are listed. Indicator 14 and 15,
and 16 and 19, are combined in the presented se#lidt content of each was deemed similar.
The numbers in the columns represent summarizedomgs from the evaluation and
subsequent validation. For example, if the assestsofethe policy document was shown to
adhere to a dimension, and the validation stagp (glestionnaire results or media analysis
results) supported the adherence, the dimension amasidered to adhere. Similarly, if
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evaluation and validation stages both suggestedadberence, the overall result was non-
adherence. However, if significant differences lestw the evaluation and validation stages
were evident (e.g. journal papers, media, and qmesire suggested non adherence, whilst
policy document suggested adherence) the dimemgagmrecorded as uncertain or unsure.

Table 1. Summary adherence to selected LGAF inatisdty Nigeria

Land Governance Indicators Dimensions Adherence  Unsure Non-

Adherence

1 Recognition of continuum of rights (LGI 1) 5 3 2 -

2 Enforcement of rights (LGl 2) 4 1 - 3

3 Mechanism for recognition (LGI 3) 4 - 3 1

4 Restriction of rights (LGl 4) 4 4 - -

5 Clarity of Mandate and practice (LGI 5) 3 - - 3

6 Equity and non-discrimination in decision making 3 - 1 2
process (LGl 6)

7 Identification of public land and clear management 5 - 2 3
(LGl 12)

8 Transparency and fairness of expropriation 6 1 3 2
procedure (LGl 14 & 15)

9 Completeness of land information (LGl 16&19) 5 - - 5

10  Assignment of responsibilities (LGl 20) 5 1 - 4

Total 44 10 11 23

3.2 Thematic Area 1. Legal and Institutional Framework

3.2.1 Recognition and Enforcement

In Nigerian land use law (enacted 1978), therdlisrabracing recognition of property rights
for the most pertinent tenure typologies. This uiels individuals and group rights in both
urban and rural areas. However, it does not resegsguatters or informal settlers in urban
areas. There is provision for extensive grazingesys. In the mechanism for recognition of
rights, the law accepts non-documentary evidencacknowledge rights based on local
practice, although this is limited to pieces ofdan the rural areas. The registration system
does not discriminate rightful landholders by genttowever, the law seems to be deficient
in establishing boundaries of lands. There has Im@esurvey or registration of communal
land areas, and there is no provision making itdatory for government to do so. Moreover,
the law is silent on the possibility of recognisilegg term unchallenged possession of land
both in rural and urban areas. Reports, both frlieenniedia and the responses received from
the questionnaire suggest that registration oftsigh land and property is not affordable and
not without informal fees. One respondent commented

“The law recognises customary land holding. In iBalwhen government want to take over
land for public purpose, owners of land subjecttstomary rights are required to provide
evidence of title before they can be compensatidir Thability to provide such proof has

often provided a basis for dispossessing themeof k&nds.”
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This comment suggests that implementation is atiwee with the provisions of the law:
customary rights holders appear highly exposednd khcquisition processes.

3.2.2 Restriction on Rights

The current land policy places some restrictionboth urban and rural land ownership and
transferability. Such restrictions could be fourmd section 34 subsections (5b), which
extinguishes all rights of land in excess of hdlboe hectare in urban areas to government.
Also, section 21 makes it unlawful for any rightlder either in urban or rural areas to
transfer property without the consent of the gowerrf a titleholder desires to do any
transaction on the land, he will be required toaobthe consent of the Governor for the
transaction. This, in effect annuls the presumjgtiohfreeholder rights. The cost of obtaining
such consent, according to media reports suppdyethe World Bank report, is enormous
and very untimely. One of the respondents commetiitatiprocesses are cumbersome, and
costly. A number of local articles and journalsiaade that there is considerable ignorance of
land law and procedures relating to land ownerghigicularly in the rural areas. Again, this
demonstrates the vulnerability of these areasrgetacale land acquisitions.

3.2.3 Clarity of Institutional Mandate

It was found from the evaluation that institutionandates on land administration in Nigeria
are not clearly defined. With the exception of trde of Land Use and Allocation
Committees well stated, all other mandated respditigis of various authorities that are
supposed to deal with land administration issuesat defined. There is also no provision in
the existing law that makes it compulsory for eitgevernment or individual landowners to
register all rights in land. Reviews of relatedides and journals indicate there are
overlapping powers from various government land nags. These agencies collect
information but with little information sharing. &mn the study, it was unclear what impact
these ill defined relationships had on large-staaie acquisitions.

3.2.4 Equity and Non-discrimination in Decision Makingpeess

The evaluation indicated that Nigerian land poli@ither has provision for consultation or
seeking consent of people who are likely to bectdie by large-scale land acquisition nor
incorporating their views in any land related matteCitizens with long standing occupation
on use rights are neither recognised nor securdleblaw. The policy also seems to be weak
in addressing the rights of citizens who do not dand, that is, those people lower down on
the continuum of land rights.

3.3 Thematic Area 3: Management of Public Land

According to LGAF, state ownership of land might mecessitated by provision of public
goods and services. In Nigeria, the law providesdovernors to revoke rights of occupancy
for overriding public interests. Overriding publicterests include: mining; extraction of
building materials; and construction of public blinigs such as schools, hospitals, and so on.
The current policy does not seem to incorporatevipians that give weight to public
consultation. Numerous articles, journals, and medports concluded that the citizens are
usually not involved in preparation of planning ectes.
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3.3.1 Identification of Public Land and Clear Management

Acquisition of land for public use can be done bg state or by a local government. In either
case it must be for public purposes within theestat a requirement of the government of the
federation for public purposes. From the evaluattomas found the law did not make any
provision for justifying any land acquired, or te lacquired. The law is also silent on the
modality of managing public lands. There is no clgeovision of the law mandating
government agencies to manage and to take invenfostate owned land, thus the country
seems to be far from reaching the goal of a completentory of property. Another area
where the Nigerian land law is silent is on infotima regarding land concession. There is no
provision in the law making public disclosure ofarmation mandatory.

3.3.2 Transparency and Fairness of Expropriation Progdur

According to the Nigerian land policy, expropriatis warranted only for public benefit. But
there is growing outcry in the press that exislisngd owners are being pushed out to pave
way for new private owners. However, there is pgmn for compensation for property
owners in cases of expropriation. Notwithstandi@% of questionnaire respondents
confirmed that compensation is inadequate. With dleent policy, only those who have
formal legal rights to land or claim to such legghts are allowed compensation for loss of
land taken. The maximum compensation payable oe lzard is an amount equal to the
ground rent, if paid by the owner during the yearwhich the right of occupancy was
revoked. The compensation also covers buildingsmprovements, thereon, installation, and
on crops. It is important to mention that the lamlyoapplies to those who have ownership
rights, excluding people with user rights, tenamisgd those who are directly or indirectly
subjected to restriction on their access to ressurc

The valuation for building or improvement is cléam the point of view of the land law. It is

the replacement cost of building, less depreciatideanwhile the computation of

compensation for crops is left at the discretiothef government officials. Section 33 of the
law empowers the Governor or the Local Governmenise their discretion to offer in lieu of

compensation, resettlement in any other placefeztad persons.

3.4 Thematic Area 4: Public Provision of Land Information

The evaluation revealed that there are no provsionthe current Nigerian land law that
make it mandatory for government or individuals register all privately owned land
including encumbrances in the land registry. Prigpeggistration is voluntary: a property
owner may decide not to register or update hisrtecbhe policy document did not readily
adhere to any of the five dimensions under thid lgovernance indicator. Additionally, 53%
of respondents to the question confirmed that ptgpeghts information is not accessible to
the public. Also, 54.5% of respondents indicatet thformation on expropriated lands is not
accessible to the public. There are indicationg tha&lear schedule on fees for different
services is publicly available, but some informaliment still exists. As such, there appears
to be an underlying sense that current system®meansed on the requirements of government,
and the generality of the public.

3.5 Thematic Area 5: Dispute Resolution
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The evaluation indicated that there is provisiandispute resolution in the Nigerian land law.
Section 2, sub-section 2(c) says: There shall tebkshed in each state a body to be known
as “the Land Use and Allocation Committee” whiclalshave responsibility for determining
dispute as the amount of compensation payable utmierAct for improvement on land
among others. The limitation here is that the bodgnot entertain any other issue on land
expropriation other than compensation payablangorovements on landther issues like
land value, delay compensation, severance, distaghand injurious affection are excluded
from the jurisdiction of the body. However, these no provision for informal judiciary
decisions or alternative dispute resolution (ADIR)erestingly, section 47(2) of Nigerian land
law prohibits the courts from having jurisdictiom inquire into the amount, or adequacy, of
any compensation paid under the Act. Questionmaspondents confirmed that even where
people wish to seek redress in court as the lasirtrethe cost involved is unaffordable and
very untimely.

4. DISCUSSION

The overall results show that Nigeria has scopeirfgoroving land governance. Using the
adapted LGAF approach outlined, the policy docunfgfitied only sixteen (16) of the forty-
four (44) dimensions examined (36%). After validatthis was reduced to ten (10 or 23%).
As already discussed such quantitative descriptstiesild be treated with caution, however,
the sheer size of the discrepancy suggests thersame differences between the national
land policy and its implementation. Moreover, tlaed policy document itself appears as
though could better adhere to principles of goout lgovernance. The result is not entirely
surprising: the national land policy was enacteth@ 1970s making it much older than any
modern land governance assessment framework.

At a more descriptive level, the results suggest tHigeria adheres to land governance
indicators related to recognition of western stydd rights, restrictions, and basic
compensation. However, with respect to other laodeghance indicators, there are many
potential areas for improvement. These includeomeiment of rights; more flexible methods
for recognizing and registering rights (especialty rural areas); cost effective survey
mechanisms, better definition of land agency resjilities; more equity and transparency in
decision making; improving public land managememthancing expropriation procedures;
better land information collection and provisiondamproved dispute resolution processes.

It is also noted here that many African countries acknowledging the shortcomings in their
land law in protecting the interest of rural majes (generally customary rights); some are
taking steps to strengthen the protection of Itexadl rights. Customary rights are protected to
certain degree (Cotula et al, 2011) for instancthenMali Land Code 2000, Mozambique’s

Land Act 1997, and Tanzania’s Land Act and Villhged Act 1999.

With respect to large-scale land acquisition, utadkéng these improvements is of great
importance: where a recipient country lacks theessary foundation of good land
governance, the negative effects of large scald Eequisition will mostly outweigh any
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benefits. As such, it appears a review of natidaatl policy in Nigeria is timely: there are
opportunities for better alignment with good larmygrnance principles.

5. CONCLUSION

This paper worked from the premise that evidensethaassessment was needed of land
acquisition- specifically from the perspective obod land governance principles. An
evaluation was undertaken using Nigeria acts aasa study. The country’s national land
policy was used as the primary source for assedsievas tested against the World Bank’s
Land Governance Assessment Framework (LGAF). Faows reasons the application of
LGAF diverged from that proposed by the frameworttssigners. A range of other ‘land
grabbing’ source materials including media repogs, expert questionnaire, and aerial
imagery were used for validation. The adapted appbtin of LGAF was found to be useful
for diagnosis (even when group participation sessiare unavailable), however, it is
recommended that a set of guidelines specific tgelgcale land acquisitions be developed.
Such guidelines are currently under constructiaouph a process initiated by the World
Committee on Food Security (CFS). Additionally, @msnLGAF module on large-scale land
acquisition was recently piloted in Ghana.

Overall, the results showed Nigeria fulfilled ongixteen (16) of the forty-four (44)
dimensions examined (36%). After validation thisswaduced to ten (10 or 23%). However,
as discussed, such quantitative descriptions neemdx treated with caution. At a more
descriptive level, Nigeria was found to adhere BmynLGAF criteria relating to recognition
of western style land rights, restrictions, anddasmpensation. However, areas for potential
policy upgrade were identified as: better enforaeimef existing rights; more flexible
methods for recognizing and registering rights ¢eggly in rural areas); cost effective survey
mechanisms, better definition of land agency resjilities; more equity and transparency in
decision making; improving public land managemeamthancing expropriation procedures;
better land information collection and provisiongdamproved dispute resolution processes.
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